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kMobic Terms & Conditions

TO END-USERS
Below are the terms governing the use of services offered on the kMobic platform.
As kMobic's business is constantly evolving and we are adding additional features and benefits from time to time, it is necessary for us to amend the terms & conditions to reflect these changes. We may amend these terms & conditions at any time by posting the amended terms on our website. Except as stated below, all amended terms shall be effective 30 days after they are initially posted on our website. 
Unless otherwise specified, all references to a "bank" in this terms include, without being limited to, banks, building societies and credit unions, and all references to a "card" include, without being limited to, credit cards, debit cards, Visa, MasterCard, American Express, Diner’s Club, Discover and JCB branded debit cards and Maestro, Switch and Solo cards. 

1. Eligibility. In order to use the Services, you must download and install the kMobic cellphone app at www.kmobic.com/download , then register with accurate credentials. Users may only hold one username/account. Our Services are only available to individuals or businesses who/that can enter into legally binding contracts under applicable law. Without limiting the foregoing, our Services are not available to minors (under 16), persons who are suspended from our Services, or to persons who present an unacceptable level of credit risk to us.  

2. The Legal Relationship between You and kMobic
2.1. Use of the Services. By sending payments through the Services or electing to add funds to your account, you authorise us to obtain funds on your behalf from your chosen funding source and to transfer the funds to the recipient that you designate or to your account balance in accordance with your instructions and subject to the terms of this Agreement. 
2.2. No Warranty. The Services are provided to you subject to your statutory rights but are otherwise provided without any warranty and not subject to any condition, express or implied, except as specifically stated in this Agreement/terms. We shall make reasonable efforts to ensure that requests for electronic debits and credits involving cards and bank accounts are processed securely and in a timely manner. We will endeavour to make any refund within seven (7) business days of the request for refund being made, but we make no representations or warranties regarding the amount of time needed to complete processing because our Services are largely dependent upon many factors beyond our control, such as, without being limited to, delays in the banking system or in card networks. Whilst we will do our best to maintain the operation of our Services, we do not guarantee continuous, uninterrupted or secure access to the Services, and operation of our site and mobile systems may be affected by numerous factors beyond our control. We shall not be liable for any delay or failure in the provision of our Services under this Agreement where such failure is due to factors beyond our reasonable control, save that we will use reasonable endeavours to fulfil our obligations hereunder. You acknowledge that your access to the site and mobile systems may be occasionally restricted to allow for repairs, maintenance or the introduction of new facilities or services. We will attempt to restore the site and mobile systems as soon as we reasonably can. 

2.3. No Guarantee of Transactions. We have no control over, and make no representations about, the quantity, quality, genuineness, safety or legality of items listed by sellers or the completeness, truth or accuracy of the item listings. We cannot ensure that a seller or buyer will actually complete a transaction. 
2.4. Limit of Our Liability. We shall only be liable to you for loss or damage caused directly by our breach of a material term of this agreement and our liability in these circumstances is limited as set out in the rest of this paragraph 2.5. We shall not be liable to you for any loss or damage which you may suffer as a result of using the Services including, without limitation, losses resulting from your access to websites other than ours. In no event shall we, our affiliates, subsidiaries, agents, suppliers and/or subcontractors be liable for any direct or indirect loss of profit, goodwill, business or anticipated savings nor for any indirect or consequential loss or damage. 

Without detracting from the exclusions of liability stated above, our liability and the liability of our affiliates, subsidiaries, agents, suppliers and subcontractors to you and any third parties in any circumstances is limited to the greater of (a) the amount of fees you pay to us in the 12 months prior to the action giving rise to liability, or (b) the value of the transaction or stored value giving rise to the dispute. 

2.5. Indemnification. You agree to indemnify and hold us, our subsidiaries, affiliates, officers, directors and employees harmless from any claim or demand (including legal fees) made or incurred by any third party due to or arising out of your breach of this Agreement or the documents it incorporates by reference, or your breach of any law or the rights of a third party relating to your use of the Services. 

2.6. Liability for Violations of the Acceptable Use Policy. If you engage in the following conduct, kMobic may fine you, as explained below: 

· Using the Services to receive payments for any sexually oriented or obscene materials or services; 

· Using the Services in respect of or in association with money laundering or any activity that constitutes a crime or contravenes any law of Botswana. 

You and kMobic agree that the damages that kMobic will sustain as a result of the conduct outlined above will be substantial, may include (without limitation) fines and other related expenses from its payment processors and service providers and/or your bank or the issuer of your cards, and may be extremely difficult and impractical to calculate. 
If you use the Services in a manner that violates these terms, including but not limited to the categories described above, your account will be subject to limitation or immediate termination. 

You further understand that, if you use the Services in a manner that violates these terms, including but not limited to the categories described above, kMobic may incur substantial liability and/or suffer significant damages, including (without limitation) fines and other related expenses from its payment processors and service providers. By selling goods or services (including access to content) in contravention of these terms or the Restricted Activities section of these terms (currently Section 8.2), you acknowledge liability to kMobic for any and all damages suffered by kMobic. Without limiting the foregoing, you agree to reimburse kMobic for any and all costs, expenses, and fines levied on kMobic by its payment processors and/or service providers and/or your bank and/or the issuer of your cards as a result of your activities. 

2.7. Terms and Regulations of Payment Processors, Service Providers, Banks and Issuers of Cards. The Services, apart from being regulated by these terms, shall always be subject to the terms and regulations imposed by kMobic’s payment processors and service providers and your bank and the issuers of your cards whose facilities are utilised in order to accept or effect payment by means of the Services. Therefore all fines, penalties or other charges, of whatever nature, imposed by the payment processors and/or service providers and/or banks and/or issuers of cards on kMobic in respect of or arising from your use of the Services or your conduct of your kMobic account will be debited to your account and you hereby authorise kMobic to pay such fines, penalties or charges from any credit balance held in your account or, if there is no such credit balance, to recover the monies directly from you by inter alia debiting the bank accounts that you have registered in respect of the Services or to charge your primary card to the value of the fines, penalties or charges. You further indemnify kMobic against any claim that may be made by the payment processors, service providers, your bank or the issuer of your cards in respect of or arising from your use of the Services or your conduct of your kMobic account against kMobic for any reason whatsoever. 

3. Fees
All fees are set forth in the Fees Section of our website. All fees will be charged in the currency of the payment.
4. Dispute Resolution and Refunds. Whether you are a buyer or seller, you agree to work actively with the other parties to your transactions to resolve any disputes. We do not act as the agent of either party to any dispute between payers and payees and are not responsible for resolving such disputes. If any refund claim occurs (as the result of a dispute or for any other reason), you agree to provide all necessary documentation for the resolution of the claim. If you are a seller, you (a) acknowledge that we do not control the outcome of the refund decision reached by the buyer's issuing bank in a card transaction; (b) agree to accept the decision of the issuing bank as final and legally binding; and (c) recognise that you may not receive payment if the issuing bank rules against you in relation to the payment received. To report a potential fraudulent transaction, error or dispute, please contact our Customer Service Department. 

We will not seek to hold you liable for any unauthorised use (including fraudulent use) of your account by any person provided that we are satisfied that you have not acted deliberately so as to enable any third person to gain access to your user ID and/or password. We will not be liable for any loss of funds from your account in the event of the unauthorised use of your account by third parties.
5. Your Information and Restricted Activities
5.1. Definition. "Your Information" is defined as any information you provide to us or other users in the registration, payment process, or other features of our Services. You authorise us, although we are not obliged, directly or through third parties, to make any inquiries we consider necessary to validate your registration. This may include verifying the information you provide against third party databases. However, we cannot and do not make any representation relating to any user's identity or the performance of their commercial transactions with you. 

5.2. Prohibited and Restricted Activities. You undertake that Your Information, including your payments and receipt of payments through our Services, shall not: (a) be false, inaccurate or misleading; (b) be fraudulent or involve the sale of counterfeit or stolen items; (c) involve providing to yourself a cash advance from your card (or helping others to do so); (d) violate kMobic’s acceptable use terms; (e) infringe any third party's copyright, patent, trade mark, trade secret or other property rights or rights of publicity or privacy; (f) breach any law, statute, contract or regulation (including, but not limited to, those governing financial services, consumer protection, unfair competition, antidiscrimination, or false advertising); (g) be defamatory, threatening or harassing; (h) be obscene or contain child pornography; (i) contain any viruses, Trojan horses, worms, cancelbots, "easter eggs" or other computer programming routines that may damage, interfere with, surreptitiously intercept or expropriate any system, data or other personal information; and (j) create liability for us or cause us to lose (in whole or in part) the services of our Internet Service Providers or other suppliers. If you use, or attempt to use, the Services for purposes other than sending and receiving legitimate payments and managing your account, including but not limited to tampering, hacking, modifying or otherwise corrupting the security or functionality of the Services, your account will be terminated and you will be liable for damages and other penalties, including criminal prosecution where applicable. 

5.3. Closing Accounts and Limitation of Account Access. At our sole discretion we may close an account at any time where expedient to do so, (including but not limited to where there has been a breach by you of this terms) upon notice to you and thereafter we will make payment to you of any unrestricted funds held in your account. We also reserve the right to restrict access to an account and any or all of the account's functions, including but not limited to your ability to make or receive payments. Such restrictions shall only apply to such portion of your balance as directly relates to your breach or attempted breach of your obligations under this term. 

5.4. Passwords. You may not reveal your account password(s) to anyone else, nor may you use anyone else's password. We are not responsible for losses incurred by you including, without limitation, the use of your account by any person other than you, arising as the result of misuse of passwords. 

5.5. Trademarks. kmobic.com, kMobic, and all related logos, products and services described in this website are either trademarks or registered trademarks of kMobic, or its licensors, and (aside from the circumstances described below) may not be copied, imitated or used, in whole or in part, without the prior written permission of kMobic. In addition, page headers, custom graphics, button icons, and custom scripts are service marks, trademarks, and/or trade dress of kMobic and may not be copied, imitated, or used, in whole or in part, without the prior written permission of kMobic.

6. Access and Interference. Our website contains robot exclusion headers and you agree that you will not use any robot, spider, other automatic device, or manual process to monitor or copy our web pages or the content contained herein without our prior express written permission. You agree that you will not use any device, software or routine to bypass our robot exclusion headers, or to interfere or attempt to interfere with the proper working of our site or any activities conducted on our site. You agree that you will not take any action that imposes an unreasonable or disproportionately large burden on our infrastructure. Much of the information on our website is proprietary or is licensed to us by our users or third parties. You agree that you will not copy, reproduce, communicate to the public, alter, modify, create derivative works, publicly display or frame any content (except for Your Information) from our website without our prior express written permission or that of the appropriate third party. 

7. Privacy and Security. We view protection of users' privacy as a very important principle. We understand that protecting Your Information is our most important responsibility. We store and process Your Information on computers located in locations that are protected by physical as well as technological security devices. You should only log in to your account through the kMobic cellphone application located at; www.kmobic.com/download. 

8. Terminating or Closing Your Account. You may close your account at any time by sending an email to info@kaelekae.com. Upon closure of an account, any pending transactions will be cancelled. Any funds that we are holding in custody for you at the time of closure, less any applicable fees, will be paid to you by electronic funds transfer, assuming all withdrawal related authentication requirements have been fulfilled (for example, you may not use closure of your account as a means of evading transaction limits on new Unverified users). You may not use closure of your account as a means of evading investigation - if an investigation is pending at the time you close your account, kMobic may keep the account active for up to 180 days to protect kMobic against the risk of reversals. You will remain liable for all obligations related to your account even after such account is closed. 

If you do not access your account for a period of two years, it will be closed. 
9. Remedies and kMobic’s Right to Collect From You. Without limiting other remedies, we may update inaccurate or incorrect information you provide to us, contact you by means other than electronically, immediately warn our community of your actions, limit funding sources and payments, limit access to an account and any or all of the account's functions (including but not limited to the ability to make or receive payments from an account), indefinitely suspend or close your account and refuse to provide our Services to you if: (a) you breach this terms or the documents it incorporates by reference; (b) we are unable to verify or authenticate any information you provide to us; (c) we believe that your account or activities pose a significant credit or fraud risk to us; (d) we believe that your actions may cause financial loss or legal liability for you, our users or us; or (e) your use of your kMobic account is deemed by kMobic, or our partners to constitute abuse of the credit/debit card system or a violation of credit/debit card rules, including (without limitation), using the kMobic system to test credit/debit card behaviour. 

10. Assignment. You may not transfer any rights or obligations you may have under this terms without our prior written consent. We reserve the right to transfer our rights and obligations under this terms and all incorporated policies without your consent. 

11. Legal Compliance. We both shall comply with all applicable laws, statutes, conventions, ordinances, regulations, contracts and applicable licenses regarding respectively your use and our provision of our Services. 

12. Notices
12.1. Procedure. Except as expressly stated otherwise, any notices shall be given to us by email to info@kaelekae.com or to our online message centre and to you by the email address or postal address you provide to kMobic during the registration process. Notice shall be deemed to be given on the day that the email is sent, unless the sending party is aware that the electronic communication was not received. 

12.2. Electronic Communications. You agree that this Agreement constitutes "a writing signed by You" under any applicable law or regulation. To the fullest extent permitted by applicable law, this Agreement and any other agreements, notices or other communications regarding your account and/or your use of the Services ("Communications"), may be provided to you electronically and you agree to receive all Communications from kMobic in electronic form. Electronic Communications may be posted on the pages within the kMobic website and/or delivered to your e-mail address. You may print a copy of any Communications and retain it for your records. All Communications in either electronic or paper format will be considered to be in "writing," and to have been received no later than five (5) business days after posting or dissemination, whether or not you have received or retrieved the Communication. kMobic reserves the right but assumes no obligation to provide Communications in paper format. 

12.3. Credit Report. You agree that kMobic may order and review your credit report with the sole purpose of assessing your fitness to hold a kMobic account and/or your ability to use the Services or features thereof. 

13. Governing Law and Legal Disputes
13.1. This User Agreement, and the relationship between us, shall be governed by and construed in accordance with the laws of Botswana. Any claim arising out of or relating to this Agreement or the provision of our Services that cannot be resolved by contacting our Customer Service Centre and escalating the claim, shall be settled through the courts of Botswana. You should be aware that financial compensation schemes may not apply to claims made in connection with making payments through the kMobic platform. 

Disputes between you and us regarding our Services may be reported to Customer Service by going to the kMobic website. 

13.2. The parties shall keep confidential and not use for any collateral or ulterior purpose the subject matter of any arbitration and all information, documents and materials produced for, or arising in relation to, any arbitration including any award arising out of it except in so far as is necessary to implement and enforce any award or otherwise as required by law. 

14. General. If any provision of this Agreement/terms is held to be invalid or unenforceable, such provision shall be omitted and the remaining provisions shall be enforced. Headings are for reference purposes only and in no way define, limit, construe or describe the scope or extent of such paragraph. Our failure to act in any way in connection with a breach by you or others of the Agreement shall not be deemed or construed as a waiver of any right, power, privilege, claim or remedy of ours to act in respect of the circumstances in question or operate so as to bar the enforcement of any such right, power, privilege, claim or remedy in relation to any subsequent or similar breaches. Except insofar as this Agreement or the law provides that a third party may in his own right enforce a term of this Agreement, a person who is not a party to this Agreement has no rights to rely upon and may not enforce any term of this Agreement. This Agreement and the policies referred to herein set forth the entire understanding between us with respect to the subject matter of this Agreement.
Note: The words ‘terms’ and ‘agreement’ are used interchangeably in this document to refer to the document.
